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QUESTIONS PRESENTED 

Appellant was convicted of robbery after a jury trial at which 
his only defense was insanity. The judgment of the trial court 
was affirmed on appeal by this Court and a petition for cer¬ 
tiorari was denied by the Supreme Court. Thereafter, ap¬ 
pellant filed, pro se, a motion to vacate sentence under Section 
2255, Title 28 U. S. C., wherein he claimed that he was denied 
effective assistance of counsel at the trial. Counsel was ap¬ 
pointed to represent appellant on the motion and subsequently 
filed an application for leave to file a motion for a new trial 
based on newly discovered evidence and in the interest of jus¬ 
tice, attaching thereto an affidavit by such appointed counsel 
relating to the effectiveness of trial counsel. It was contended 
in the application that the trial court erred in vacating an ap¬ 
pointment of counsel and in permitting trial counsel to repre¬ 
sent appellant; that trial counsel was not effective; that trial 
court erred by examining one of the psychiatrists who testified 
on the issue of insanity; and that certain inadmissible evidence 
had been received. Trial counsel filed a counter-affidavit 
wherein it is stated that he had been retained by appellant. 

Therefore, in the opinion of the appellee, the following ques¬ 
tions are presented: 

1. Did the lower court err in denying the instant motions 
when it appeared in the record that the appointment of counsel 
to represent appellant had been vacated after the court had 
been notified that appellant already had retained counsel? 

2. Did the lower court err in denying the instant motions 
which were based on an allegation and an affidavit of recently 
appointed counsel to the effect that counsel of appellant’s own 
choice had been ineffective? 

3. Can mere questions of law be raised on collateral attack? 
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counterstatement of the case 

An indictment was filed against appellant on March 19, 
1951, charging that appellant, armed with a pistol, did on 
March 3, 1951, by force and violence and by putting in fear, 
take from the possession of one Gabriel P. Mask, certain money 
in the sum of five hundred and five dollars ($505.00) belonging 
to the Greater Atlantic and Pacific Tea Company, a corpora¬ 
tion, in violation of the District of Columbia Code (1940), 
§§ 22-2901, 22-3202 (Criminal Case No. 403-51). (R. 206'). 

Appellant entered a plea of not guilty and requested that 
counsel be appointed by the court (R. 207). On March 23, 
1951, H. Malone Dresbach was appointed to represent appel¬ 
lant (R. 21. No. 11726), and on April 2,1951, John J. Dwyer 
also entered an appearance as counsel for appellant (R. 22. 
No. 11726). Thereafter, on April 10, 1951, the court vacated 
the appointment of Mr. Dresbach (R. 23. No. 11726). 2 

1 The record in the instant case also includes the record in Case No. 11340. 

* See the affidavit of Mr. Dwyer which is attached hereto as an Appendix, 
pp. 14-15. 
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coumtebstatement of the case 

An indictment was filed against appellant on March 19, 
1951, charging that appellant, armed with a pistol, did on 
March 3, 1951, by force and violence and by putting in fear, 
take from the possession of one Gabriel P. Mask, certain money 
in the sum of five hundred and five dollars ($505.00) belonging 
to the Greater Atlantic and Pacific Tea Company, a corpora¬ 
tion, in violation of the District of Columbia Code (1940), j 
§§ 22-2901, 22-3202 (Criminal Case No. 403-51). (R. 206»). 

Appellant entered a plea of not guilty and requested that 
counsel be appointed by the court (R. 207). On March 23, 
1951, H. Malone Dresbach was appointed to represent appel¬ 
lant (R. 21. No. 11726), and on April 2,1951, John J. Dwyer 
also entered an appearance as counsel for appellant (R. 22. 
No. 11726). Thereafter, on April 10, 1951, the court vacated 
the appointment of Mr. Dresbach (R. 23. No. 11726). 3 

1 The record in the instant case also includes the record in Case No. 11340. 

1 See the affidavit of Mr. Dwyer which is attached hereto as an Appendix, 
pp. 14-15. 
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Upon the oral representation of Mr. Dresbach (R. 208), ap¬ 
pellant was examined for insanity by Doctor Joseph L. Gilbert 
and Doctor Amino Perretti, of the psychiatry staff at Gallinger 
Municipal Hospital. Title 18 U. S. C. § 4244 (R. 209-211). 
At the lunacy hearing held on May 18,1951, these two doctors 
testified that they had examined appellant and that in their 
opinion he was incapable of preparing for his defense of the 
criminal charge on which he was being held because he was of 
unsound mind. At this hearing, appellant was represented by 
Mr. Dwyer (R. 186-192). Thereupon, appellant was ordered 
confined in St. Elizabeths Hospital for treatment (R. 212) 
(Title 18 U. S. C. § 4246), where he was examined by Dr. Car¬ 
los Dalman and other members of the hospital staff. 

On November 28, 1951, and upon oral motion by the Gov¬ 
ernment, the District Court ordered Doctor Gilbert and Doctor 
Perretti to reexamine appellant (R. 213). Whereupon, appel¬ 
lant was examined and pronounced sane (R. 214-215), and, on 
December 19,1951, the case came on for trial (R. 216). 

The evidence introduced at the trial by the Government 
showed that appellant, at the point of a gun, robbed the man¬ 
ager of the A. & P. store located at 2141 Wisconsin Avenue 
NW., of five hundred and five dollars ($505.00) from the safe 
of the store at 9:00 p. m. on March 3, 1951 (R. 19-33, 33-39) 
and that appellant was arrested by the police in the store a 
short time thereafter (R. 25-27, 39-44, 44-49). Doctor Dal¬ 
man testified that in his opinion appellant was probably sane 
on March 3,1951 (R. 149-168). 

Appellant did not deny that he was physically present in 
the store and committed the robbery. His entire defense 
rested upon his contention that he was insane at the time of 
the occurrence. In addition to the testimony of his brother 
(J. A. 4-5) (R. 55-68, 168-170) and his sister (R. 170-173), 
appellant called Doctor Gilbert (J. A. 5-14) (R. 68-125) and 
Doctor Perretti (J. A. 14) (R. 125-144) who testified, in effect, 
that appellant was in their opinion insane at the time that the 
criminal offense took place. 3 

* For a comprehensive analysis of the testimony of Doctor Gilbert, Doctor 
Perretti and Doctor Dalman, see the Government’s brief in Sprading v. 
United States, No. 11,340. 
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The jury found appellant guilty as charged (R. 217) and the 
court referred the matter to the Probation Officer (R. 184,217). 
On behalf of appellant, Mr. Dwyer made a motion to vacate 
or set aside the verdict (R. 218). On January 18, 1952, the 
court denied the motion after a hearing at which Mr. Dwyer 
appeared and presented the law and the facts (R. 195-205, 

219) . Appellant requested to be sentenced immediately so 
that his time would begin to run. Whereupon, the court re¬ 
viewed the criminal record of appellant and sentenced him to 
serve a term of imprisonment of from five to fifteen years (R; 

220 ) . 

At the hearing on the motion, Mr. Dwyer stated that an 
appeal was to be taken and the court granted appellant leave 
to proceed on appeal in forma pauperis (R. 201,221-222). Mr. 
Dwyer filed the necessary papers, including the designation of 
the record (R. 223). On February 6,1952, Hilary W. Costello 
was appointed to represent appellant on appeal (R. 226). 
However, on February 8, 1952, such appointment was vacated 
and Samuel Green was appointed (R. 226). Mr. Dwyer with¬ 
drew from the case on February 12,1952 (R. 226). 

The appeal proceeded in the usual manner. Briefs were 
filed on behalf of appellant and by the Government and oral 
argument was conducted in this Court. 4 On June 26, 1952, 
this Court (Edgerton, Fahy, Washington, J. J.) affirmed the 
judgment of the lower court (Case No. 11340) (See: 91 U. S. 
App. D. C. 417, 198 F. 2d 528) (R. 229-230). 5 Thereupon, 
Edward Bennett Williams was appointed to represent appel¬ 
lant in any further proceedings before the Supreme Court 
(R. 231-232). However, the ensuing petition for a writ of 
certiorari was denied (See: 344 U. S. 859). 

On November 19, 1952, appellant filed pro se, a motion to 
vacate sentence and to set aside the judgment based on newly 
discovered evidence (J. A. 1) (R. 1-2, No. 11726). Such mo- 

4 The following points, inter alia, were stressed by appellant: 1. There 
was substantial doubt as to sanity; 2. the verdict was not supported by 
substantial evidence; 3. the testimony of Dr. Dalman included the opinion 
of other doctors. 

* The Memorandum Opinion reads as follows: “The Judgment is affirmed 
on the authority of Hollotcaj/ v. United States, SO U. S. App. D. C. 3,14S F. 2d 
665. Affirmed.” 
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tion was denied by the lower court on December 12,1952 (R. 1, 
No. 11726). Appellant filed a notice of appeal on January 29, 
1953, together with an affidavit in support of an application 
for leave to proceed on appeal in forma pauperis. The court 
granted the petition on January 6, 1953, and, on January 29, 
1953, appointed Edward J. Skeens to represent appellant 
(R. 5-10, No. 11726). 

Thereafter, on March 5, 1953, an application for leave to 
file a motion for new trial based on newly discovered evidence 
and in the interest of justice was filed on behalf of appellant. 
Accompanying the application were a memorandum of points 
and authorities and an affidavit of Edward J. Skeens (J. A. 2-3) 
(R. 11-16, No. 11726). The motion was heard on oral argu¬ 
ment on March 13, 1953, and was taken under advisement 
(R. 16, No. 11726). On March 19, 1953, Mr. Dwyer filed an 
affidavit in the case and, on March 20,1953, the application was 
denied (R. 11, 17-19, No. 11726).* From the order denying 
the above-mentioned motion to vacate made under Title 18 
U. S. C. § 2255 and the order denying the application for leave 
to file a motion for new trial appellant, who is presently con¬ 
fined, now brings this appeal. 

STATUTE INVOLVED 

Title 28 U. S. C. § 2255 provides: 

A prisoner in custody under sentence of a court of the 
United States claiming the right to be released upon the 
ground that the sentence was imposed in violation of the 
Constitution or laws of the United States, or that the 
court was without jurisdiction to impose such sentence, 
or that the sentence was in excess of the maximum au¬ 
thorized by law, or is otherwise subject to collateral at¬ 
tack, may move the court which imposed the sentence 
to vacate, set aside or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be served 
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* The affidavit of Mr. Dwyer is attached hereto as an Appendix, pp. 14-15. 


upon the United States attorney, grant a prompt hear¬ 
ing thereon, determine the issues and make findings of 
fact and conclusions of law with respect thereto. If 
the court finds that the judgment was rendered without 
jurisdiction, or that the sentence imposed was not au¬ 
thorized by law or otherwise open to collateral attack, 
or that there has been such a denial or infringement of 
the constitutional rights of the prisoner as to render the 
judgment vulnerable to collateral attack, the court shall 
vacate and set the judgment aside and shall discharge 
the prisoner or resentence him or grant him a new trial 
or correct the sentence as may appear appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at the 
hearing. 

The sentencing court shall not be required to enter¬ 
tain a second or successive motion for similar relief on 
behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg¬ 
ment on application for a writ of habeas corpus. 

SUMMARY OF ARGUMENT 

Appellant contends the effective assistance of counsel be¬ 
cause the lower court vacated an order appointing H. Malone 
Dresbach to represent him and permitted John J. Dwyer to 
continue to serve as counsel for the defense. He further con¬ 
tends that Mr. Dwyer was ineffective at the trial. However, 
the record contains an uncontradicted affidavit by Mr. Dwyer 
wherein it is stated that he had been retained by appellant prior 
to the time that Mr. Dresbach was appointed and that the 
lower court vacated the appointment only after the matter had 
been fully explained to a proper officer of the court. The rec¬ 
ord also shows that appellant was not denied effective assist¬ 
ance by counsel of his own choice at the trial. Therefore, the 
court did not err in denying the instant motions. 

It is also contended by appellant that the trial court erred 
in examining Doctor Gilbert on matters relating to the issue 
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of insanity and in admitting certain evidence on the same issue. 
However, these contentions pose mere questions of law which 
must be raised on a direct appeal. They cannot be raised on 
a collateral attack. Therefore, the lower court did not err in 
denying the instant motions. 

ARGUMENT 

I 

The record reveals that appellant was represented by counsel 
of his own choice and that such counsel effectively repre¬ 
sented appellant throughout the instant proceedings 

1. Appellant was represented by counsel throughout the in¬ 
stant case. Appellant based his application for leave to file 
a motion for new trial on the grounds of newly discovered evi¬ 
dence and in the interest of justice, claiming therein that the 
trial court erred in vacating the appointment of H. Malone 
Dresbach and in permitting John J. Dwyer to represent him. 
He contended that such action by the court deprived him of 
effective assistance of counsel. He now contends that the lower 
court erred in denying his application for leave to file the above- 
mentioned motion. That the lower court was correct is clearly 
demonstrated by the record. 7 

This is not the usual case wherein a prisoner claims that he 
was not represented by counsel at the time that he entered a 

7 In general, for the eases in this jurisdiction wherein Section 2255 has 
been discussed, see: Walton v. United States (1953), — C. S, App. D. C. —, 
202 F. 2d 18, involving the presence of an attorney at the time sentence was 
corrected; Taylor v. United States Board of Parole (1952), 90 U. S. App. 
D. C. 199, 194 F. 2d S82, wherein Section 2255 was held to be inapplicable; 
Smith v. Reid (1951). 89 U. S. App. D. C. 272, 191 F. 2d 491, wherein it was 
held that habeas corpus could not be used to raise the same questions as 
were presented on a prior motion under Section 2255; Holloway v. United 
States (1951), 89 U. S. App. D. C. 332, 191 F. 2d 504, wherein the sentence 
in question was held to be sufficiently definite; Stewart v. Overholser (1950), 
87 U. S. App. D. C. 402, 186 F. 2d 339, wherein Section 2255 is merely men¬ 
tioned in a habeas corpus case Involving insanity; Brvno v. United States 
(1950), 86 U. S. App. D. C. 118, 180 F. 2d 392, wherein a motion under Sec¬ 
tion 2255 was held to be the beginning of a new proceeding; and Clark v. 
Memolo (1949), 85 U. S. App. D. C. 65, 174 F. 2d 978, involving the Declara¬ 
tory Judgments Act. 
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plea of guilty 8 or at his trial. Appellant does not deny that 
the lower court and this Court have been actively solicitous 
in his behalf.® 

However, he now claims that he was prejudiced because he 
was represented by Mr. Dwyer at the trial and he claims that 
the lower court should have prevented this prejudice. A study 
of the record shows that Mr. Dresbach was appointed on March 
23, 1951 (R. 21, No. 11726) ; that Mr. Dwyer entered his ap¬ 
pearance on April 2, 1951 (R. 22, No. 11726) and that there¬ 
after the appointment of Mr. Dresbach was vacated (R. 23, 
No. 11726). Mr. Dwyer states in his affidavit that such action 
was taken only after the matter had been discussed with proper 
authorities. (See Appendix, pp. 14r-15 f.) See Rule 44, Fed¬ 
eral Rules of Criminal Procedure, Title 18 U. S. C. and Amend¬ 
ment 6, United States Constitution. No formal objection was 
entered on behalf of appellant at that time nor did appellant 
object to being represented by Mr. Dwyer prior to, during, or 
after the trial. The instant issue was not raised on the appeal 
from the judgment and it has been raised for the first time, not 
by appellant’s motion to vacate under Section 2255 which was 
filed pro se, but by an application for leave to file a motion for 
a new trial based on newly discovered evidence which was filed 
on behalf of appellant. Thus, it is clear that the order of the 
lower court should not be disturbed. In the first place, ap¬ 
pellant’s very argument shows that the so-called “evidence” 
was not newly discovered since he must have known, if such 
were a fact, that Mr. Dwyer had not been retained to repre¬ 
sent him. See: Thompson v. United States (1951), 88 U. S. 
App. D. C. 235, 188 F. 2d 652. And, in the second place, if 
the application for leave to file a motion for new trial is con¬ 
sidered to be an amended motion under Section 2255, the record 
contains nothing in support of such motion save the affidavit 
by Mr. Skeens, which affidavit does not state that appellant 

* See: Hines v. United States (C. C. A. 4) (1953), 203 F. 2d 561; Thompson 
v. United States (C. C. A.) (1952), 200 F. 2d 143; Howard v. United States 
(C.C.A.8) (1952), 199 F. 2d 276. 

* The following attorneys have been involved in some capacity in the in¬ 
stant case: H. Malone Dresbach, John J. Dwyer, Hilary W. Costello, Samuel 
Green, Edward Bennett WiUiams and Edward J. Skeens. 
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did not retain Mr. Dwyer (J. A. 2-3). Hence, appellant 
failed to make any proof in support of his allegations on the 
issue of prejudice resulting from the action of the trial court 
which allegedly permitted Mr. Dwyer to represent him during 
the course of the proceedings. On the other hand, the affidavit 
filed by Mr. Dwyer expressly states that he was retained by 
appellant (Appendix at p. 14 f.). Therefore, the record was 
manifestly clear that appellant’s claims were without merit 
and the lower court wras correct in denying the motions without 
a hearing. See: Hearn v. United States (C. C. A. 7) (1952), 
194 F. 2d 647 at 649, cert, denied 72 S. Ct. 1064. 

2. Appellant was effectively represented by counsel at the 
trial. It is contended that appellant was not represented by 
effective counsel at the trial in issue. Appellant maintains 
that the lower court erred in denying his motions which are 
based on such contention. However, appellant’s position is 
without foundation in law or fact. 10 

In the first place, the lower court was correct in denying the 
application for leave to file a motion for a new trial based on 
newly discovered evidence because the bare allegation that 
trial counsel was ineffective is not to be considered as “evi¬ 
dence”. And, in the second place, the lower court did not 
err in denying the motion made under section 2255 because 
the record conclusively shows that motion was without merit. 

Appellant argues that Mr. Dwyer, who had been retained by 
appellant according to the record, failed to object to certain 
questions asked during the examination of witnesses; that 
Mr. Dwyer did not allow appellant, who had a long criminal 
record for similar offenses, to take the stand; and that Mr. 

10 The eases cited by apjiellant are not helpful to his case. Wood v. United 
State* (1941!), 75 U. S. App. D. C. 224, 12S F. 2d 265 (Br. at p. 4) involved 
the absence of counsel at the arraignment; Dorsey v. Gill (1945), SO U. S. 
App. D. C. 9 at 25,148 F. 2d 857, cert, denied 325 U. S. 890 (Br. at p. 4) holds 
that habeas corpus cannot be used for the purpose of an appeal or to retry 
issues of law or fact. Johnson v. United States (1940), 71 App. D. C. 400, 
110 F. 2d 562 (Br. at p. 10) involved a capital case wherein the court- 
appointed counsel failed to subpoena an eye-witness to the killing who 
could furnish the only corroboration to the theory of the defense and also 
failed to tile briefs after trial. And Evans v. United States (1951), (D. C. 
Mun. Ct. App.), 83 A. 2d 876 (Br. at p. 4), involved the right to counsel at 
a lunacy hearing. 
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Dwyer failed to object to the charge to the jury (Br. at p. 10). 
Appellant apparently has overlooked the fact that his counsel 
appeared at the lunacy hearing (R. 186); appeared at the trial 
where he made a motion for a directed verdict (R. 14-15), 
cross-examined most of the Government’s witnesses at length, 
made a renewed motion for judgment of acquittal (R. 54,175) 
examined Doctor Gilbert and Doctor Perretti at length, and 
cross-examined Doctor Dalman at length (R. 155-168); ap¬ 
peared for a motion for new trial to present the law and the 
facts in support of the motion (R. 196); noted the appeal and 
filed the designation of record (R. 223). 

It is difficult, even in retrospect, to determine what more 
could have been done by Mr. Dwyer when he was acting on 
behalf of appellant. The evidence introduced by the Govern¬ 
ment clearly showed that appellant committed the offense for 
which he was charged. Indeed, he was actually arrested while 
in the act of committing it and he admitted being physically 
present at the scene. The jury, after hearing all of the evi¬ 
dence and testimony, including that presented on the issue of 
insanity, found appellant to be guilty as charged and the judg¬ 
ment of the trial court was eventually affirmed by this Court 
on appeal. Therefore, the orders of the lower court denying 
appellant’s instant motions must be affirmed because, as was 
held in United States v. Wight (C. C. A. 2) (1949) 176 F. 2d 
376 at 379, cert, denied 338 U. S. 940,20 A. L. R. 2d 988: 11 

A lack of effective assistance of counsel must be of 
such a kind as to shock the conscience of the Court and 
make the proceedings a farce and mockery of justice. 

"See also: Close v. United States (C. C. A. 4) (1952), 19S F. 2d 144, 
cert, denied, 344 U .S. 879; Ray v. United States (C. C. A. 8) (1952), 197 F. 
2d 268 at 270; Risken v. United States (C. C. A. 8) (1952), 197 F. 2d 959 
at 962; Dockery v. United States (C. C. A. 4) (1951), 188 F. 2d 451, cert, 
denied 341 U. S. 942; United States v. Buhler (C. C. A. 7) (1951), 186 F. 
2d 780: HaUouoeU v. Hunter (C. C. A. 10) (1951), 186 F. 2d 873; Story ▼. 
United States (C. C. A. 8) (1950), 185 F. 2d 952; Sanders v. United States 
(C. C. A. 4) (1950), 183 F. 2d 748, cert, denied 340 U. S. 921. As to the 
effectiveness of court-appointed counsel see: MarteU ▼. United States 
(C. C. A. S) (1952), 195 F. 2d 439; Foster v. United States (C. C. A. 5) 
(1950), 1S4 F. 2d 571; Carroll v. United States (C. C. A. 4) (1949). 173 F. 
2d 348. Cf. Mason v. United States (1951), 90 U. S. App. D. C. 1, 193 F. 2d 
23, wherein the “whole record” created serious doubts as to due process of 
law; and Johnson v. United States, supra. 
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II 

Appellant contends that the trial court erred in examining 
one of the psychiatrists who testified on the issue of insanity 
and also erred in admitting certain evidence. These are 
questions of law which must be raised on direct appeal and 
which cannot be raised by a collateral attack 

1. Questions of law must be raised on appeal. Appellant 
also contends that the trial court erred by examining Doctor 
Gilbert during the course of the trial proceedings. He claims 
that the court asked too many questions and, in doing so, as¬ 
sumed the role of the prosecuting attorney. He is, therefore, 
raising a mere question of law relating to the conduct of his 
trial and the law is now well-settled by repeated decisions that 
such questions must be raised by a direct appeal. They cannot 
be raised by a collateral attack. Smith v. United States 
(1950), 88 U. S. App. D. C. 80, 187 F. 2d 192, cert, denied, 341 
TJ. S. 927, 20 A. L. R. 2d 983, 987; Meyers v. United States 
(1950), 86 U. S. App. D. C. 320,181 F. 2d 802, cert, denied, 339 
U. S. 9S3. 12 

Thus, it has been held that a motion made under Section 2255 
cannot be utilized to test the sufficiency of the indictment in 
issue, 13 the instructions to the jury, 14 the sufficiency of the evi- 

”See also: Klein v. United States (C. C. A. 7) (1953), 204 F. 2d 513 at 
514; Rishen v. United States (C. C. A. S) (1952), 197 F. 2d 959 at 962; 
Whiting v. United States (C. C. A. 6) (1952), 196 F. 2d 619; Hilliard v. 
United States (C. C. A. 4) (1950), 1S5 F. 2d 454; Hastings v. United States 
(C. C. A. 9) (1950), 1S4 F. 2d 939; Davilman v. United States (C. C. A. 6) 
(1950), ISO F. 2d 2S4; Muratoski v. United States (C. C. A. 4) (1950), 179 
F. 2d 782; Morton v. Steele (C. C. A. 8) (1950), 179 F. 2d 956; Taylor v. 
United States (C. C. A. 4) (1949), 177 F. 2d 194; Dennis v. United States 
(C. C. A. 4) (1949), 177 F. 2d 195; Kinney v. United States (C. C. A. 10) 
(1949), 177 F. 2d 895 at 89S; McIntosh v. Pescor (C. C. A. 6) (1949), 175 
F. 2d 95 at 99; Martin v. Hiatt (C. C. A. 5) (1949), 174 F. 2d 350. 

” See: Barnes v. United States (C. C. A. 8) (1952), 197 F. 2d 271; Rowley 
v. United States (C. C. A. 8) (1951), 191 F. 2d 949; Keto v. United States 
(C. C. A. 8) (1951), 189 F. 2d 247 at 251; Barnes v. Hunter (C. C. A. 10) 
(1951), 188 F. 2d 86 at 90, cert, denied, 342 U. S. 920; Aaron v. United States 
(C. C. A. 4) (1951), 18S F. 2d 446, cert, denied, 341 U. S. 954. 

14 See: Dauer v. United States (C. C. A. 10) (1953), 204 F. 2d 141 at 142; 
United States v. Jvnikas (C. C. A. 7) (1952), 197 F. 2d 675. 


11 


dence, 15 or the admissibility of evidence. 18 The question pre¬ 
sented by appellant falls into the same category. It is a mere 
question of law and, as such, cannot be raised by the instant 
application for leave to file a motion for new trial based on 
newly discovered evidence or the motion made pursuant to 
Section 2255. 

Even if it is assumed, arguendo, that appellant can raise the 
instant issue at this time, the record clearly shows that the order 
of the lower court should not be disturbed. The court ex¬ 
tensively examined but one of the three doctors who testified 
on the issue of insanity and, at no time, was the defense pro¬ 
hibited from extracting testimony of any of such witnesses. 
In fact, Mr. Dwyer examined Doctor Gilbert, as well as Doctor 
Perretti and Doctor Dalman, at length (R. 71-74, 109-117, 
123-124, 125-128, 155-168). Therefore, the following prin¬ 
ciples enunciated in Burgman v. United States (1951), 88 
U. S. App. D. C. 184 at 188, 188 F. 2d 637, cert, denied, 342 
U. S. 838, apply and control : 17 

But such intervention is not in itself error. Quite the 
contrary, when the issue which the jury must determine 
involves the technical terms and concepts of expert psy¬ 
chiatric testimony, a serious responsibility rests upon 
the trial judge to make as certain as possible that the 
testimony is clear and complete. (Footnote omitted.) 

2. Questions relating to the admissibility of evidence must 
be raised on appeal. Appellant contends that the trial court 
erred in permitting Doctor Gilbert, one of the two doctors who 
testified with regard to the insanity of appellant, to testify 
about matters relating to factual data concerning the crime 
charged. He now maintains that such testimony was inad¬ 
missible under the provisions of Title 18 U. S. C. §4244.“ 

See: Finan v. United States (C. C. A. 4) (1049), 177 F. 2d S50. 

” See: Section No. 2, ff. 

” See also: Griffin v. United States (1947), S3 U. S. App. D. C. 20 at 21, 
164 F. 2d 903, cert, denied, 333 U. S. 8T>7; and Henry v. United States (1921) 
50 App. D. C. 366 at 376, cert deuied, 257 U. S. 640. 

“ The pertinent portions of Title IS, U. S. C. § 4244 provide as follows: 
• * * No statement made by the accused in the course of any examination 
into his sanity or mental competency provided for by this section, whether 
the examination be with or without the consent of the accused, shall be 
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However, the law is well settled that questions pertaining to 
the admissibility of evidence must be raised on appeal and 
cannot be raised by collateral attack. 

In the leading case in this jurisdiction involving Section 2255, 
Smith v. United States (1950) supra, it is expressly held (88 
U. S. App. D. C. at 85), inter alia .'* 

Those courts, including our own, have ruled uniformly 
that the admission of confessions obtained by illegal de¬ 
tention is not a ground for collateral attack against the 
sentence and the judgment following thereupon. (Cit¬ 
ing, inter alia, Eury v. Huff (1944), 79 U. S. App. D. C. 
289,146 F. 2d 17) * * # Where the alleged error is the 
admission of evidence subject to correction on appeal, 
and there is representation by counsel, habeas corpus 
is not the appropriate remedy. * # * Such admission 
does not result in the denial of a constitutional guar¬ 
antee so long as the error is subject to correction on 
appeal and there is no indication of any deterrent to 
appeal, such as lack of counsel. Accordingly, in such 
circumstances the method of correction must be direct, 
not collateral. Otherwise a motion under § 2255 be¬ 
comes indeed a substitute for the regular judicial process 
of trial and review. 

In Dauer v. United States (C. C. A. 10) (1953), 204 F. 2d 
141 at 142, the Court held, inter alia: 

A third ground was that the Court erred in admitting 
certain evidence and in failing to instruct * * * Mani¬ 
festly, these asserted errors relate only to procedural 
matters in a case of which the Court had jurisdiction, 
and they cannot be reviewed on motion to vacate and 
set aside the judgment. They are open to review only 
on appeal from the judgment. And all of such grounds 
of attack were urged without avail on the appeal from 
the judgment. 

admitted in evidence against the accused on the issue of guilt in any crimi¬ 
nal proceeding. • • * 

"See also: "Newman v. United States (1950), 87 U. S. App. D. C. 419, 
184 F. 2d 275, cert denied 340 U. S. 921, Involving the admissibility of the 
defendant’s confession. 
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It is held in Hurst v. United States (C. C. A. 10) (1949), 177 
F. 2d 894 at 895, cert, denied 339 U. S. 922, inter alia, that: 

Errors in admission of evidence must be raised by ap¬ 
peal and do not constitute a basis for collateral attack 
(citing in footnote, inter alia, Eury v. Huff, 79 U. S. App. 
D. C. 289,146 F. 2d 17-18). 

And, in Wallace v. United States (C. C. A. 8) (1949), 174 F. 
2d 112 at 118, cert, denied, 337 U. S. 947, the Court said, inter 
alia: 

If the District Court erred with respect to admitting in 
evidence Story’s confession or in its instructions to the 
jury with respect to the probative value of the confes¬ 
sion, those errors were subject to review only on appeal. 

Even if it is assumed, arguendo, that appellant can now raise 
the instant issue, there is no cause for reversal. Appellant ad¬ 
mitted committing the offense and such admission was cor¬ 
roborated by several eyewitnesses. The issue resolved itself 
into moral responsibility for the criminal act and on such issue 
the lengthy testimony of Doctor Gilbert, as well as Doctor 
Perretti, was positive and affirmative to the effect that appel¬ 
lant was insane at the time in issue. Hence, there is no reversi¬ 
ble error. See: Holloway v. United States (1945), 80 U. S. 
App. D. C. 3,148 F. 2d 665, cert, denied, 334 U. S. 852, and Rule 
52 (a), Federal Rules of Criminal Procedure, Title 18, U. S. C. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. 

Leo A. Rover, 

United States Attorney. 
William J. Peck, 

Lewis A. Carroll, 
Assistant United States Attorneys. 
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Criminal No. 403-51 

The United States of America 

v. 

James Sprading 

AFFIDAVIT OF JOHN J. DWYER WITH RESPECT TO MOTION FOR NEW 

TRIAL OF DEFENDANT 

Filed March 19,1953. 

District of Columbia, ss: 

Comes now John J. Dwyer who being duly sworn according 
to law, deposes and says as follows: 

1. That he is the same John J. Dwyer who acted as defense 
counsel in the above action in the U. S. District Court on 
December 19,1951. 

2. That the following matters are set forth because of mis¬ 
representations set forth in defendant’s motion. 

3. That John J. Dwyer on many occasions visited the de¬ 
fendant at the District of Columbia Jail prior to his indict¬ 
ment; that he was called by the defendant to the jail; that 
he was trying to make financial arrangements with defendant’s 
sister in Ohio, all before defendant was indicted. Said record 
of visits being available at the jail; that upon defendant’s 
arraignment he stated he did not have an attorney because he 
had not paid affiant; that pursuant to such statement, H. 
Malone Dresbach was appointed. Affiant filed an appearance 
in this action on April 2,1951. (J. J. D.) and visited defendant 
within three days and several more times at the jail; that affiant 
and H. Malone Dresbach, because of a misunderstanding went 
to Mr. A1 Stevas, at that time clerk to Judge Holtzoff who 
appointed Mr. Dresbach, and explained the situation to him, 
the appointment was then vacated. After a mental examina- 
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tion was ordered, affiant actually had the orders made up at the 
instance of Mr. Bacon, Assistant United States Attorney who 
was then in charge of the case. Affiant has not checked the jail 
records. He believes that he interviewed the defendant at least 
ten times before his removal to St. Elizabeth’s Hospital. De¬ 
fendant directed affiant to get in touch with his family in an 
attempt to make financial arrangements to retain affiant and 
then asked him to take the case anyway. 

4. Affiant categorically denies that he saw the defendant for 
the first time at St. Elizabeths Hospital and respectfully re¬ 
fers to records of the District of Columbia Jail and the record 
herein. 

5. Affiant categorically denies that he ever made the state¬ 
ment that he was a “little green” at the time of the trial. 

6. Affiant respectfully refers to the list of actions attached 
herewith all of which were trials by juiy in this court with the 
exception of one motion to suppress in criminal actions before 
the trial of the defendant’s case, in addition to which affiant 
had appeared several times for motions before this court and 
at least one civil action, together with more than fifty actual 
trials in the Municipal Court for the District of Columbia. 

7. Affiant makes this affidavit in no spirit of malice because 
of charges of incompetency but because it appears that a fraud 
will be perpetrated on the court by false allegations. 

(S) John J. Dwyer. 

John J. Dwyer. 

Personally appeared before me this date the above John J. 
Dwyer who stated that he had read the above and subscribed 
in my presence and stated that the things and matters therein 
stated as true were true and those stated true to the best of his 
knowledge were in fact so true. 

March 19,1953. 

[seal] James M. Parsons, Jr. 

Notary Public. 
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